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to regard such a judgment as a contract. It seems, therefore, that if the statute 
had provided a new remedy it would have been effective even in the state 
courts. 27 



The Passing of Property As Affected by a Bill of Lading to the Seller's 
Order. — The use of the artificial concept "property" in the law of sales of goods, 
has inevitably produced some difficulties. Whether the policy of one-worded 
brevity in describing complex and varying groups of phenomena should prevail 
despite the resulting vagueness, is as a practical matter no longer arguable, for 
the Sales Act adopts the term and requires one categorically to decide who has 
the "property" as a basis of determining certain legal consequences. It provides, 
for example, that the seller may sue for the price when the property in the goods 
has passed to the buyer. 1 In the recent case of Rosenberg Bros. & Co. v. F. S. 
Buff urn Co. (1st Dept. 1922) 199 App. Div. 482, 191 N. Y. Supp. 788, the seller, 
pursuant to a contract for unascertained goods under which the buyer was to pay 
the freight, shipped the goods by carrier, taking a bill of lading to his own order. 
The buyer having refused to receive the goods, the seller sued for the purchase 
price on the theory that the property had passed to the buyer. The court denied 
recovery on two grounds: (1) that there was no appropriation because the goods 
were shipped without authorization ; 2 (2) that by making the goods deliverable to 
himself, the seller reserved the property. The court devoted most of its attention 
to the latter ground; and this point only will be here discussed. The dilemma of 
the court is obvious, for the Act expressly says that where the bill of lading is to 
the seller's order, he retains the property, even though the Act adds that such 
property shall be deemed to be only for the purpose of securing performance if the 

was not a legal liability; and in the Town of Attica case as if a judgment declar- 
ing there was no legal liability for a claim for services, did not vest rights. It 
hardly seems as if the fact that in the Livingston case the judgment awarded 
damages, while in the other two cases it established the validity of a defense, 
should account for the different results. See Merchants Bank v. Ballon, supra, 
footnote 15, p. 119. 

27 There is slight authority for the view that, under facts as in the instant case, 
equity could enjoin the enforcement of the law judgment. See Peerce v. Kits- 
miller, supra, footnote 14, p. 581 ; Freeland v. Williams, supra, footnote 19, p. 420. 

i§63 (1). 

2 The contract left the destination and routing blank; the time of shipment was 
October-November, seller's option. Not having received the contemplated in- 
structions as to shipping from the buyer in New York, who also had a branch in 
South America, the seller in California shipped the goods to New York in 
November. No authority to do so having been given by the buyer, an assent on his 
part could not be implied, and there was, therefore, no appropriation of the 
goods. The seller must act strictly in accordance with the authority given ex- 
pressly or impliedly by the buyer, and if the goods have not been sent by the 
agreed route or are misdirected, there is no appropriation, and the property does 
not pass. St. John Bros. v. Pdlkson (Mass. 1921) 130 N. E. 51; see Williston, 
Sales (1909) 400, 401 and cases there cited. If no place of delivery is mentioned, 
the seller's place of business is the place of delivery. Uniform Sales Act § 43 (1) ; 
Miller & Sons v. Sergeant Co. (1920) 191 App. Div. 814, 182 N. Y. Supp. 382. If 
the court is correct on this point, it seems that the seller could not recover for 
breach of contract either. But the court's conclusion is arguable. The buyer 
was in default- in not having given the contemplated shipping instructions, and the 
shipper shipped the goods to the buyer's main place of business. It is significant 
that the buyer first refused the goods on the ground that the contract was made 
by an agent without authority, and not on the ground that the shipment to New 
York was unauthorized. Shipment was to be in October or November and it was 
November 29th when the goods arrived in New York. By the terms of the con- 
tract, shipment was contemplated and not that the seller's place of business should 
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property would have passed to the buyer except for the form of the bill of lading. 3 
Hence it is extremely difficult in the face of this section to say that the property 
has passed to the buyer so as to enable the seller to recover the price. It is sub- 
mitted, nevertheless, that the court's conclusion is the less desirable view; but any 
criticism of it is ultimately directed at the wording of the Act. 

The Act, in two sections, speaks of property passing when the parties intend 
it to pass. 4 As a matter of fact and of sound theory, property is a legal conse- 
quence attached by law to the acts and expressions of the parties as evinced by the 
contract. The buyer and seller rarely think of or mention the moment of time 
at which they desire some abstraction to be transferred from one to the other; at 
most they think about the right to get the goods and what must first be done. 
Property is a description of the conclusion drawn from the presence of certain 
attributes. It is not an indissoluble thing, but an aggregate of certain standardized 
elements which may be grouped variously. That the courts have recognized a di- 
vision of the "bundle of rights" is apparent from their use of such terms as "gen- 
eral property" and "special property" ever since the word "property" came into 
vogue in legal terminology. The prime attributes are the risk of loss; the right 
to the specific goods; the right to possession until some act, e. g., payment is 
performed; and an unprivileged* power of disposal. The first two are of vital 
importance, for they represent the chief economic interest in the goods. If the 
buyer has these two, it may well be said that the goods are his, as between him 
and the seller, and in colloquial language, "having the property" means just that. 
Like a complete owner, the buyer must then bear the brunt of accidental de- 
struction, and he has an assignable right to secure the goods upon tender. Since 
performance is contemplated, he regards the goods as his for most purposes. 

Property, as used in the Act, could scarcely mean full ownership, for prac- 
tically never is there such a situation in a buyer-seller relationship. In an F. O. B. 
seller's place case, like the instant case, the interest which the seller retains by tak- 
ing the bill of lading to his own order seems to consist merely of a right to pos- 
session until payment, and a power to pass a so-called "indefeasible title" to an 
innocent purchaser for value. The seller has definitely appropriated the goods to 
the contract, and merely maintains what may be called a lien for his protection. 
The contract in the instant case specifically provided that the risk of loss was 
on the buyer, and the court expressly admitted that the buyer could tender the 
purchase price and recover the specific goods. In the typical case of an uncon- 
ditional contract for specified goods, the seller in possession retains an unpaid 
seller's lien and a power of disposal. Such a case is a complete analogy to. the 
instant case, the same two elements being retained by the seller. Yet it is 
agreed that in the former case property presumptively passes. It would seem, 
therefore, that the only way to give proper effect to the provision that the prop- 
erty resulting from the form of the bill of lading shall be deemed merely for 
the purpose of security, is to hold that "property" is there used in the more 
restricted sense of lien. The reason for distinguishing between a bill of lading 
to the buyer's order . (where the seller is said to retain merely the right to pos- 
session) and one to the seller's order, is that in the latter case the seller has the 
power of disposal which he does not have in the former. 7 It is interesting to note 

be the place of delivery. The words "F. O. B. Pacific coast rail shipping point" 
in the contract were among the terms of payment and not of Shipment. 

3 §20 (2). *§§ 18 (1), 19. 

5 § 53 (a) (unpaid seller's lien) ; § 25 (power of disposal). 

°§ 20 (3). 

7 Professor Williston was using the iron-bound concept of property, or title, as 
an indivisible unit, and felt the difficulty of passing to an innocent purchaser title 
which the ven'dor did not have. 
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that the English Sales of Goods Act states that in the latter case the seller is 
prima facie deemed to reserve the right of disposal. 8 Professor Williston speaks 
of the buyer as having the beneficial interest in the goods, in the nature of an 
equitable property right, and says that the effect of' the seller's naming himself 
as consignee should not be greater than is necessary for security, comparing the 
case to that of a conditional sale, or a sale followed by a common law mortgage 
back. 8 In a conditional sale the seller's interest, whether or not it is called 
property, is again analogous to the seller's interest in the instant case, and here 
again, at common law, the courts permitted a recovery of the price where the 
buyer wrongfully refused to perform his contract, thus apparently indicating that 
the buyer had the substantial interest. 10 

The decisions do not afford any great help toward definitely settling the 
question. Several English cases have tended toward the position that taking a 
bill of lading to the seller's order raises a strong inference of property in the 
seller, and have favored the view that it is the intent that property should not 
pass until the draft attached to the bill of lading is accepted. 11 The presumption 
is rebuttable, however, since the seller's intention controls. 12 This is a justifiable 
position if property is conceived to be a unit and if there is assumed an actual 
intent to pass the abstract property. It finds support in a recent New York case, 13 
and probably in the instant case. But if the seller's intention is to retain prop- 
erty until the draft is accepted, the form of the bill of lading would be im- 
material. The property, therefore, would remain in the seller even where the 
bill of lading runs to the buyer, thus giving no effect to the difference of wording 
in the Act, recognized in some cases. 14 Some American cases before the Act, by 
denying replevin by the buyer 15 and by allowing the chattel to be attached on 

» (1893) St. 56 & 57 Vict. c. 71, § 19. 

3 Williston, op. cit. 418, 419. The beneficial interest vests in the buyer upon 
shipment. Williston, Contracts (1920) § 1824. 

™Port Huron Mack. Co. v. Hurto (1912) 154 Iowa 435, 135 N. W. 31; While 
v. Solomon (1895) 164 Mass. 516, 42 N. E. 104. These decisions, however, might 
be partly due to the tendency in a limited number of jurisdictions to permit a 
recovery of the price whenever the buyer had wrongfully refused a tender. 

11 The Derfflinger (1918) 118 L. T. (n. s.) 521 ; see The Prim Adalbert [1917] 
A. C. 586, 590; cf. Biddell Bros. v. Clemens Horst Co. [1911] 1 K. B. 934, 956, 
the dissent therein being approved as the basis for the appellate court's decision, 
[1912] A. C. 18. 

12 Joyce v. Swatm (1864) 17 C. B. (n. s.) *84 (property passed to the buyer 
so as to give him an insurable interest) ; Mirabita v. Imperial Ottoman Bank 
(1878) L. R. 3 Ex. D. 164 (trover lying after tender by a buyer, property passing 
at that time). Both these cases were before the English Sales of Goods Act. See 
Burdick, Sales (5th ed. 1913) § 112. It can be argued that the "property" reserved 
is a lien which is discharged by a tender. 

« Boss v. Hutchinson (1918) 182 App. Div. 88, 169 N. Y. Supp. 513. The 
court said that irrespective of the form of the bill of lading the property would 
not pass until the draft was paid. But cf. International Cheese Co. v. Garra (1921) 
114 Misc. 543, 187 N. Y. Supp. 300, allowing the seller to recover the price from 
the buyer. No bill of lading was mentioned although the goods were shipped by 
carrier. Cf. Pottash v. Cleveland-Akron Bag Co. (1921) 197 App. Div. 763, 189 
N. Y. Supp. 375. 

14 See Georgia Marble Finishing Works v. Minor (1917) 128 Ark. 124, 193 
S. W. 498 (not under the Act) . A point that is hard to meet in attacking the view 
that the seller reserves the property is the fact that in § 19 the appropriation is 
merely a rule of presumption, while in § 20 (2) the rule is stated substantively. 
But suppose a contract for specified goods and that the seller ships by a bill of 
lading to his own order: property would pass to the buyer on the making of the 
contract. Cf. authorities, supra, footnote 12. 

15 Hopkins v. Cowen (1899) 90 Md. 152, 44 Atl. 1062. The buyer tendered the 
price and brought replevin. This case is at odds with all the views. 
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execution against the seller, 10 held that title remained in the seller. On the other 
hand, many cases involving goods shipped F. O. B. seller's place or C. I. F. with 
a bill of lading to the seller, and lost en route, have held that property passed to 
the buyer on shipment, the delivery to the carrier being an unconditional appro- 
priation. 17 These cases really decide only that the risk of loss is on the buyer, 
the. property, in the large sense, being distributed between both parties. What 
happens, however, is that the seller tenders a bill of lading to the buyer for 
goods lying at the bottom of the sea, or destroyed by a railway wreck, and on 
the buyer's refusal to take it, the seller is permitted to sue for the purchase price. 
A fortiori, such an action should lie where the buyer wrongfully refuses to accept 
the tender of a bill of lading representing deliverable goods. 18 The same motions 
of shipping and tendering are gone through; the seller has performed, as regards 
the goods, the last act required by the contract. Furthermore, the principle here 
contended for seems to have been recognized under the Act in a dictum in a 
federal case 19 and in a recent Minnesota case denying trover against the carrier 
for delivering upon the buyer's demand, although the bill of lading ran to the 
seller and was in possession of a bank. 20 And in an English prize case where the 
court had to decide whether the goods belonged to the neutral buyer or the 
German shipper to whose order the bill of lading ran, the court properly held 
that the property had passed to the buyer on shipment. 21 

It is true that the instant case might be sustained on the first ground men- 
tioned above, but in view of the importance and difficulty of the problem, it is 
earnestly hoped that the New York Court of Appeals will pass upon the question. 
It is submitted that a proper evaluation of the interests of the parties, in the 
light of the decisions on analagous situations, leads to the conclusion that the sub- 
stantial interest, which, within the intendment of the Act, justifies an action for 
the price, is in the buyer. 



Ratification of Contract by Undisclosed Principal. — In the recent case of 
Barnett Bros. v. Lynn (Wash. 1922) 203 Pac. 389, an incorporated fruit growers' 
association in its own name made a contract to sell fruit to the plaintiff. A 
shareholder of the corporation, pursuant to an agreement with the corporation, 
made part delivery and was paid therefor. The balance was not delivered. The 

10 Kentucky Refining Co. v. Globe Refining Co. (1898) 104 Ky. 559, 47 S. W. 
€02; cf. Motch & Merryweather Mcch. Co. v. Sidney Mach. Tool Co. (1919) 12 
Ohio App. 266 (under the Act). 

" Smith Co., Ltd. v. Moscahlades (1920) 193 App. Div. 126, 183 N. Y. Supp. 
500; Glanzer v. Armsby Co. (1917) 100 Misc. 476, 165 N. Y. Supp. 1006 (the 
court, p. 481, in contrast to the instant case, said that the general property passed 
to the buyer subject to the right of the seller to retain a special propery in the 
goods as security for payment) ; Alderman Bros. Co. v. Westinghouse Airbrake 
Co. (1918) 92 Conn. 419, 103 Atl. 267 (the court said that the seller merely re- 
served a jus disponendi) ; see (1921) 21 Columbia Law Rev. 101. 

18 It might be argued that the seller has goods which he can resell, and hence 
will be fully compensated by recovering for breach of contract. But the Act 
distinguishes between a recovery of the purchase price and a recovery for a 
breach, regarding the former as more desirable. See discussion in (1922) 22 
Columbia Law Rev. 51, 53. 

19 See Lipschitz v. Napa Fruit Co. (C. C. A. 1915) 223 Fed. 698, 705, 706. 

2 ° Banik v. Chicago, M. & St. P. Ry. (1920) 147 Minn. 175, 179 N. W. 899. 
The seller, by attaching the bilj of lading to a draft, attempted to reserve an in- 
terest. The court, however, said that under the circumstances of the case, which 
amounted to prepayment, property passed. It is difficult to sustain the decision, 
however, in denying trover against the carrier, since the contract of bailment was 
between the seller and carrier. 

21 The Parchim [1918] A. C. 157. But cf. the wording of the English Sales of 
Goods Act § 19, and cases, supra, footnote 11. 



